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INTEGRITY (LOBBYISTS) BILL 2011 
Consideration in Detail 

Resumed from 12 September. 
Clause 18: Publication of code of conduct — 
Debate was adjourned after the clause had been partly considered. 
Clause put and passed. 
Clauses 19 to 22 put and passed. 
New Part 4A — 
Dr E. CONSTABLE: I seek leave of the house to move the entire new part 4A as one question. There are a 
number of separate new clauses. 

Leave granted for the following new clauses to be considered together. 

Dr E. CONSTABLE: I move — 

Page 18, before line 1 – To insert —  

Part 4A — Investigation and Offences 
Division 1 — Investigations by Commissioner 

22A. Commissioner may investigate lobbying activity  
(1) The Commissioner may investigate any matter relating to any lobbying 

activity carried out by an advocate to government.  
(2) In particular, without limiting subsection (1), the Commissioner may 

investigate whether an advocate to government has in the course of any 
lobbying activity —  

(a) adequately disclosed to the relevant government representative, the 
person on whose behalf the lobbying activity was being conducted;  

(b) provide accurate and factual information to the relevant government 
representative;  

(c) been accorded any unfairly preferential or discriminatory treatment 
by the relevant government representative;  

(d) attempted to apply any improper influence on the relevant 
government representative; or  

(e) represented competing or conflicting interests without the consent of 
those whose interests are involved.  

(3) In this section, the relevant government representative means the 
government representative to whom the lobbying activity was directed.  

(4) The provisions of section 24 of the Public Sector Management Act 1994 shall 
apply, with all necessary modifications, to an investigation by the 
Commissioner pursuant to this section.  

(5) If, during the course of an investigation under this section, the Commissioner 
suspects that a person has committed an offence, a breach of discipline or 
otherwise engaged in conduct which may be the subject of further action, the 
Commissioner may refer that conduct to an appropriate authority for further 
action.  

22B. Report on completion of investigation or generally  
(1) Where the Commissioner conducts an investigation under section 22A, the 

Commissioner shall prepare a report of his or her conclusions, and the 
reasons for those conclusions, in relation to the matter the subject of the 
investigation.  

(2) The Commissioner may, if he or she thinks fit, prepare a report in relation to 
any matter arising out of the administration of this Act generally.  
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(3) Notwithstanding the Financial Management Act 2006, the Commissioner 
shall, as soon as practicable, lay before each House of Parliament any report 
prepared by the Commissioner under subsections (1) or (2).  

(4) If neither House of Parliament is sitting at the time when the Commissioner 
completes his or her report in accordance with subsections (1) or (2), the 
Commissioner shall —  
(a) send copies of the report to the Clerks of both Houses of 

Parliament; and  

(b) make the report available to the public.  

Division 2 — Offences and Legal Proceedings 

22C. Persons who may engage in lobbying activity  
A person must not engage in lobbying activity unless that person is a registered 
person.  

Penalty: $10,000.  

22D. Persons who may be engaged to engage in lobbying activity  
A person must not engage a person to engage in lobbying activity unless the person 
engaged is a registered person.  

Penalty: $10,000.  

22E. Improper advantage of former public office  
A person who formerly was a government representative must not engage in lobbying 
activity in such a manner as to take improper advantage of his or her former position.  

Penalty: $10,000.  

22F. Prohibition on lobbying activities by former government representatives  
A person who formerly was a government representative must not engage in any 
lobbying activity concerning a matter in respect of which the person had, or would 
have had, a duty by reason of holding his or her former position.  

Penalty: $10,000.  

22G. Improper disclosure  
A person who formerly was a government representative must not disclose to any 
person in the course of engaging in any lobbying activity any information that was 
obtained in his or her capacity as a former government representative and is not 
available to a member of the public.  

Penalty: $10,000.  

22H. Privileged access to Houses of Parliament  
An advocate to government who has been a member of either House of Parliament 
must not exercise any privilege with respect to access to —  

(a) the Houses of Parliament; or  

(b) facilities available to members of Parliament,  

that is a privilege not available to a member of the public.  

Penalty: $10,000.  

22I. False or misleading information  
A person who —  

(a) includes any information in a return lodged under this Act that the person 
knows is false or misleading in a material particular;  

(b) omits any information in a return lodged under this Act without which the 
return is, to the person’s knowledge, false or misleading in a material 
particular;  
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(c) includes any information in a response to a notice served under section 
15G(1) that the person knows is false or misleading in a material particular; 
or  

(d) omits any information in a response to a notice served under section 15G(1) 
without which the response is, to the person’s knowledge, false or misleading 
in a material particular,  

is guilty of an offence.  

Penalty: $10,000.  

22J. Proof of returns and information  
In any prosecution for an offence against this Act a copy of —  

(a) a return lodged under this Act; or  

(b) a response to a notice purporting to be certified under the Commissioner’s 
signature as a true copy is, without proof of the Commissioner’s signature, 
admissible in evidence.  

22K. Proof of intention  
In any proceedings for an offence against this Act, an averment in the complaint that 
any oral or written communication (including electronic communication) was made 
with a particular intent, must, on proof of the communication having occurred, be 
taken to be proved, unless the contrary is proved.  

22L. Proof that a person is a government representative  
In any proceedings for an offence against this Act, an averment in the complaint that a 
person was a government representative within the meaning of this Act must be taken 
to be proved, unless the contrary is proved.  

I do this because I do not want to prolong the agony any longer than it needs to be prolonged, but I think it is 
really important to move these new clauses—luckily I have lost one page of my notes, so the process may be 
quicker than I thought; no, I have found them. These new clauses were contained in my private member’s bill 
that I moved in 2007 and they are designed to assist the commissioner in investigating offences. As we can see, 
the counsel who drafted the private member’s bill was extremely thorough, and I think it is really important to 
note that the commissioner should have powers of investigation and that there should be some penalties with 
regard to this particular question of lobbying activity. So the new clauses—just very briefly, I will summarise 
them—give the commissioner the ability to investigate lobbying activity. They give the commissioner the ability 
to report on completion of an investigation or inquiry and require the commissioner to lay a report prepared by 
him or her before both houses of Parliament. So this would be a very open process, giving members of both 
houses of Parliament information about any report written by the commissioner.  

The new clauses also provide a penalty of $10 000 when an unregistered lobbyist engages in a lobbying activity. 
There is nothing in this bill to provide for a penalty for an unregistered lobbyist or an unregistered person who 
engages in lobbying activity. The new clauses also create an offence for someone who engages an unregistered 
lobbyist, so a person cannot get someone to engage in lobbying activity if that lobbyist is not registered. The new 
clauses also introduce a penalty of $10 000 for former public officials who engage in lobbying activity in such a 
manner as to take improper advantage of their former public offices. So if someone has information or 
confidential information because of their role as a public official, they cannot use that information in their 
lobbying activity. The new clauses also place a prohibition on lobbying activities by former public officials who 
engage in lobbying activity concerning matters in respect of which the person had a duty by reason of their 
holding their former public office or offices. So again, this makes sure that a former public officer does not 
engage in lobbying activity concerning the matters that they were responsible for or engaged in as a public 
official. These new clauses also introduce a penalty of $10 000 for former public officials who, in the course of 
conducting lobbying activity, disclose information that was obtained in their capacity as a former public official 
and that was not available to members of the public. Another new clause provides that lobbyists who are former 
members of Parliament must not exercise certain parliamentary privileges. This is very common in Canada, 
where anyone who is a former member has to forego their privileges within the houses of Parliament. They 
cannot have free access to the corridors or members’ bars or anything like that while they are a lobbyist, because 
it gives them an unfair advantage over other lobbyists. The other four new clauses are self-explanatory and I will 
not go into those. I commend these new clauses to the Premier and to members of the house. I do not expect the 
Premier to accept them, but I think it is really important to put them on the record to show the sort of thing that 
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we could have done in this legislation to make it much more appropriate and much tighter than the fluffy 
legislation that we already have. 

Mr C.J. BARNETT: The member for Churchlands made some valid points. However, perhaps the error in this 
is that in reading this bill alone, those weaknesses might appear to be there, but bear in mind this bill is 
administered through the Public Sector Commission and in a sense it should be read in conjunction with the 
Public Sector Management Act 1994. Under the Public Sector Management Act, the commissioner has the 
ability to do what the member is advocating. It is not required in this bill because he already has those powers.  

With respect to powers of investigation, as the member for Churchlands proposed, the commissioner has 
sufficient powers of investigation and inquiry by virtue of section 24H of the Public Sector Management Act. If 
there is any doubt about a lobbyist’s activity, the commissioner can require the lobbyist to provide information to 
him. Again, he can do that under the Public Sector Management Act. As far as reporting to Parliament, the 
commissioner already has the necessary powers by virtue of section 21A of the Public Sector Management Act. 
This empowers the commissioner to report to Parliament on any matter arising out of the performance of the 
commissioner’s functions that he thinks warrants such reporting. The point is that the commissioner already has 
that power under the Public Sector Management Act. If this bill is enacted, that will become part of his 
responsibility; therefore, under the Public Sector Management Act, he can report to Parliament. I agree with the 
sentiment behind the member’s proposed amendments. But I do not think we need to amend this bill, because it 
is just simply one more additional role that the Public Sector Commissioner has under his act. Of course he does 
have powers—removing a person from the register will do it. I do not support it, not for the reason that I do not 
agree with it, but simply that the powers of investigation and the powers of reporting to Parliament are already 
established for the Public Sector Commissioner under his own piece of legislation.  

Mr J.C. KOBELKE: I wish to support the general thrust of the member for Churchlands’ proposed 
amendments. I acknowledge that I do not dispute what the Premier just said, but it does not go to the issue of 
what these amendments seek to achieve. The Premier just wants to put into statute form the current system 
without beefing it up and making it stronger, which was the commitment he gave. The member for Churchlands 
has long presented to this house her support for a statutory basis for registering and controlling lobbyists, and has 
spoken, going back years, about the need for it and the types of things that should be in it. The Premier’s 
response is that the Public Sector Commissioner will look after it because he has all these powers. That does not 
leave the Parliament the ability to give clearer guidelines as to what the Public Sector Commissioner should 
actually be doing. The Premier, in rejecting previous amendments during consideration in detail, has said that the 
Public Sector Commissioner will look after that. In fact, this bill gives incredible powers to the Public Sector 
Commissioner to either do things or to decide that he or she does not wish to do things. That is a matter of 
concern because we want a statute that will give very clear guidance as to the key things that the Public Sector 
Commissioner should do.  

I will use as an example proposed new section 22E entitled “Improper advantage of former public office”. It 
states — 

A person who formerly was a government representative must not engage in lobbying activity in such a 
manner as to take improper advantage of his or her former position.  

That may be a principle that the Public Sector Commissioner tries to enforce but it is left up to the Public Sector 
Commissioner. There is not a clear direction. Even if the Public Sector Commissioner decided that was causing 
concern—perhaps there had been a high-profile issue involving someone leaving the public sector and 
immediately working for a company, who then accessed internal information and there was a public outcry about 
how this should happen—the commissioner may find that he or she does not have the basis in the statute to 
really set up the types of controls he wants. If we had proposed new section 22E in the statute, there would be 
very clear guidance. It would not tie the Public Sector Commissioner down in a very specific way but it would 
give clear guidance. It would give a head of power that regulations could clearly be attached to, to actually craft 
requirements going to the registration and performance of lobbyists. That would ensure we did not have a public 
servant in a very sensitive area going over to a company and taking intellectual knowledge out of government, 
and providing a clear advantage to one company perhaps over others that might be seeking that work. We all 
hope that within public sector management generally one can do that. The point is, though, these proposed 
amendments seek to put it explicitly in this statute relating to the registration of lobbyists, to make it absolutely 
clear that the Parliament wants that to be on the radar of the Public Sector Commissioner, which can be put, as 
he or she may judge, into the appropriate regulations that sit around the role of lobbyists. It could go into the 
code. They might decide the code is not quite adequate in some circumstances. It is not tying it down specifically 
but is clearly giving a head of power or guidance as to how the actual statute should be administered.  
If we go to the next proposed new section, 22F, entitled “Prohibition on lobbying activities by former 
government representatives”, it states — 
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A person who formerly was a government representative must not engage in any lobbying activity 
concerning a matter in respect of which the person had, or would have had, a duty by reason of holding 
his or her former position. 

Again, that is a clear instruction as to how the Public Sector Commissioner should look at the control and 
registration of lobbyists.  

I think the Premier has really stepped back from the rhetoric he has espoused about the importance of this 
legislation. The Premier clearly created the impression that the statute was required because not only is it better 
to have a statute basis for the existing system, but also he was going to toughen up. One clear example of that 
was requiring the registration of companies that lobbyists work for. He has rejected that. Again, we leave it with 
the Public Sector Commissioner, who may do it, but it is not a mandatory requirement of this statute.  

Mr C.J. BARNETT: Some of the points the member raises could relate to the way the code is instructed. I make 
a more general observation: if there is a dishonest person, this legislation will not stop dishonesty but it might 
catch them out. That is the only difference.  

Mr J.C. KOBELKE: One cannot take issue with the hypothesis the Premier put forward, but whatever law we 
pass, there will be people who will find a way of getting around it, or who will contravene it. That is not the 
point. The point is putting in place a statutory basis that can be enforced and that gives clear guidelines, so that 
we try to condition the behaviour of people involved in this field of lobbying to reduce the opportunity and 
desire to go out and do things that we do not want done. That is clearly what we are trying to do. No way is there 
any guarantee that once a statute is put in place, everyone will fall into line. If we do not have clear, prescribed 
requirements in the regulations, people will always push the boundaries. If we do not have clear boundaries that 
people understand, people will take that inch and go a mile.  
Clearly what the Premier said rings true, but it does not cover the area we are talking about; that is, this statute 
was meant to give a much more solid basis to the existing administrative system. Although it provides a statutory 
basis, there is clear evidence it is watering down what we have. I need to qualify that: there is certainly 
considerable scope within the legislation. It may be that we get a Public Sector Commissioner who is a zealot 
and actually pushes this as far as it can go and we could have a very strict, tight system. But we also might have 
a Public Sector Commissioner who does not think this is very important and backs off, and we end up with a 
system that has fewer teeth than the current one. The member for Churchlands is trying to put a few more teeth 
into the structure so that we give clear guidance to the Public Sector Commissioner. Regardless of the attitude 
and view of the Public Sector Commissioner, who, the Premier has said in debate, is independent—there is an 
issue about how the Parliament or the government might give guidance to the Public Sector Commissioner in his 
role in setting up the provisions that will be put in place by this bill—Public Sector Commissioners from time to 
time can take a very different view. If a Public Sector Commissioner takes a very minimalist view of this statute, 
we will have a watered-down system compared with what we have now. I know that is not the Premier’s 
intention, but at the end of the day an officer such as the Public Sector Commissioner, who has a degree of 
independence, will make their interpretation of the statute, as the courts may—if it ever gets that far—and that 
will rest on the provisions. The provisions currently in the bill are quite minimalist and do not give the structure 
and rigidity that the member for Churchlands is trying to achieve by these proposed amendments. I think it is an 
opportunity missed by not making sure we have given clearer and stronger guidelines on what we actually want 
to achieve with this legislation.  

New part put and negatived. 
Clauses 23 to 25 put and passed. 
Clause 26: Terms used — 
Mr J.C. KOBELKE: I really have only one matter, and although it goes across clauses 26, 27 and 28, with the 
forbearance of the Chair I can perhaps raise it under clause 26. This is really how we are going to take the 
existing administrative system and actually put it into the statute. Clause 28 then refers also to recognition of 
success fees in existing contracts. My concern is about the level of enforcement on people who are already there. 
Will they simply opt into the new system? Do they have to wait until they actually transgress or until there is a 
review? This comes back to the point I was making in my last contribution about whether we are really 
strengthening the current administrative system. 

I have a two-part question, and then I will sit; the first part is about the transition. Firstly, the legislation does not 
require a review, but when the people who are currently on the register go on to the statutory register, what 
processes will follow from that in a year’s time or whenever? Secondly, with respect to success fees, how does 
the Premier see that working out if people currently have success fees in their contracts? 
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Mr C.J. BARNETT: My understanding is that the commencement date would probably be three to four months 
away, bearing in mind summer is coming and the Public Sector Commissioner’s office would have to consult 
with lobbyists and other groups; there would also be a number of regulations required. Any existing person 
registered under the code will have to comply on that commencement date, but they will have warning. So, three 
or four months away—where does that take us? Probably March or April next year—I guess after the election.  
Mr J.C. Kobelke: So the mechanism for the existing administrative system will continue to run and be 
resourced right through until we are ready to move to the statutory basis?  

Mr C.J. BARNETT: Yes. The existing system would run until the commencement date of this new legislation; 
I am advised that, given Christmas, that is likely to be three or four months away.  

Mr J.C. Kobelke: And what is the Premier’s view on the carrying over of existing contracts with success fees?  

Mr C.J. BARNETT: I will sit while the member explains that point.  

Mr J.C. KOBELKE: Again, with the forbearance of the Chair and to save time I am really going more to 
clause 28, but it is all under these transitional arrangements. Clause 28 states, in part — 

(2) Section 21 applies in respect of any agreement, or any success fee receivable under an 
agreement, in force before the relevant date. 

(3) However, section 21 does not apply in respect of — 
(a) any success fee received before the relevant date; or 
(b) any success fee that is receivable (whether before or after the relevant date) for work 

carried out before the relevant date; or 

(c) the entering into, before the relevant date, of an agreement to receive a success fee. 

It seems to me it covers any agreement that has a success fee—work done relating to a success fee prior to the 
commencement date of the new statute will still be carried over—and how that judgement is going to be made. 
Given that it is actually an offence to have a success fee under the statute, I am just concerned about those 
transitional or boundary issues for people who are already working in the field as lobbyists. Their registration is 
recognised automatically in the new system, but the carryover of success fees, which is now outlawed, is allowed 
to continue under those guidelines in clause 28(3).  

Mr C.J. BARNETT: The Public Sector Commissioner does not know how many contracts, including success 
fees that lobbyists may have. If there was one—let us assume there are some—and that success fee became 
payable under the contract before the commencement date, then that would prevail; this act would not impact on 
that. Obviously, from the date of commencement there could not be further agreements by lobbyists that 
included success fees. I think the point the member is getting to is what would happen if there was an overlap 
and someone has an agreement—a lobbyist with a client—that includes a success fee that is already in place and 
that success fee would become payable after the commencement date. The advice I have is that that would no 
longer be legal, but there may be a dispute about that—I guess with the lobbyist. So, there could be a transition 
issue, but the view, I am being advised here at the table, is that even if it overlapped from the commencement 
date, that success fee could not be paid. So, I would think any lobbyist and/or a client—maybe it should be a 
client—who is thinking about success fees should be conscious of this legislation as it goes through the 
Parliament.  
Clause put and passed.  
Clauses 27 and 28 put and passed.  
Title put and passed. 
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